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Every month there are over 600 million active monthly 
users of Augmented Reality (AR) on Facebook platforms 
according to Mark Zuckerberg. In addition, over 70% of 
Snapchat’s 250+ million users consume AR content on 
average 30x per day. These stats alone make AR a mega 
media channel today on Mobile and no longer the preserve 
of geeks and gamers.  

The holistic AR future is also closer than most people 
realise. All the major tech platforms have huge teams 
working on the next big computing platforms and they all 
think it is AR.  

Facebook announced a formal multi-year partnership with 
Luxottica owners of Ray-Ban and Oakley, to launch smart 
glasses next year and AR glasses in 2022.

Apple have long been rumoured to be working on AR 
glasses and recently said they will be ready to release an 
AR headset in 2022 and glasses by 2023. Snapchat are 
already on version 3 of their AR glasses and many other 
manufacturers are on the same trail. With increased 
availability and access to these technologies, the 
introduction and expansion of the AR Cloud (digital twins 
of the physical world being developed by all the major 
digital technology companies) and 5G mobile networks, 
we can expect a very different world emerging in the 
second half of this decade.

Augmented Reality first gained widespread public fame in 

2016 when Niantic released Pokémon Go to the world. It 
might have seemed nothing more than a craze back then 
but it is still the highest grossing mobile game globally. 
Consumption and quality of AR is increasing every month 
driven by a multitude of advancements in smartphones, 
mobile operating systems and the increased use across 
social media. This drive means AR will continue to 
explode in popularity; to become mainstream and not 
simply for those aged under 40. It is time to get ahead.

To be clear, AR is the real time layering and blending of 
digital content (2D and 3D graphics, text, audio, video, 
cgi etc.) over the real world. This is possible when the 
world is viewed through a lens. Today this is through 
a mobile phone camera. In the near future it will be 
through a pair of smart-glasses, potentially replacing the 
phone altogether.

The opportunities are many. Retailers are already using 
AR to promote their goods and allow customers to 
digitally try before they buy. Cosmetic brands like MAC 
allow you to virtually try on different lipstick colours 
using AR face filter.  You can try on and choose different 
Ray-Ban styles in AR on Instagram.  You can see how 
furniture fits and looks in your house and to scale using 
Ikea’s Place app; see different sized TVs virtually on your 
wall direct from the Amazon store; and you can even 
see how a brand new Porsche will look on your driveway 
before booking that test drive!

AR has the potential for different users to occupy shared 
space with virtual objects, which may be mixed with physical 
ones. Simulations of historical landscapes and spaces are 
all possible. Many of these things seem pertinent given our 
experience of the COVID-19 pandemic. They present new 
routes to market and new ways to deliver goods and services 
to consumers.

This paper discusses some of the opportunities for 
business. It also describes some of the practical and 
legal challenges to prepare for, and what to do next.

https://nianticlabs.com/en/
https://www.superdataresearch.com/blog/worldwide-digital-games-market
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AR may also be employed to pass off, to imply a false 
endorsement or misrepresent a business association, or 
to take unfair commercial advantage of a famous brand or 
landmark. For example, when Snapchat first launched their 
AR Landmarker product, they placed a virtual lion roaring 
on the roof of Buckingham Palace in an advertisement for 
Disney’s Lion King. It would be surprising to think they got 
consent from the Royal Estate. Or imagine a pharmaceutical 
company using AR to promote a new drug on the entrance 
to a hospital.  Patients might assume that it was there by 
the NHS or with its licence, even though hospital managers 
might not be aware of the advertisement’s existence.

Therefore brands should review what intellectual property 
rights they can bring to bear in these situations; for example 
trade mark registrations, copyrights or rights in designs.  
Also the law on passing off has adapted to new situations 
over centuries, and it is surely flexible enough to tackle 
some of these issues too.  

Whatever the cause, rights holders will want to enforce 
these rights in ways we have not seen before; to counter 
denigration of brands, reputational damage and unfair 
competition. These are expectations which brand owners 
might take for granted. However often they are complicated 
by legal rights to freedom of expression and to legitimate 
comparative advertising. 

Yet, where there are great 
opportunities there are also 
challenges.  

Yet, where there are great 
opportunities there are also 
challenges.  

When Pokémon Go users hit the streets, some 
landowners saw hordes of people flock to certain 
locations to catch the rarer Pokémon. Increased 
footfall may seem advantageous to some. However 
for others it presents a crowd-control problem; 
and where there is a need for social distancing 
the health and safety issues are more serious. For 
these reasons we expect tenants and landowners 
will want to include provisions in leases to ensure 
responsible control of AR content, and they may yet 
have to call on the common law (such as the law 
on trespass, nuisance, malicious falsehoods etc.) to 
combat more difficult or even offensive content.

Indeed, AR has been used by activists to decry BP’s 
environmental credentials.

It provides a new medium for the disgruntled and 
the political to publish and broadcast content that 
defames or carries reputational risks, which can 
strike at the home or location of any business.  

The laws on libel, privacy and data privacy may go 
some way to assist with this but once posted, the 
damage is already done, and it is often hard to know 
the content is there, even if thousands of others are 
seeing it on a social or AR platform. Therefore timely 
monitoring of content may be particularly important 
in this context. 

Burger King dealt McDonalds a whopper when it 
employed AR in comparative advertising to promote 
Burger King over McDonalds and to divert business 
away from it. Using the BK app, they encouraged 
users to virtually set fire to all McDonald’s advertising 
and promotions using AR and then rewarded them 
with a coupon for a free Whopper. Apparently, 
over 50,000 burgers were given away as part of the 
campaign. 

Yet, where there are great 
opportunities there are also 
challenges.  

Credit: Mark Skwarek 
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http://www.markskwarek.com/welcome.html
https://www.nytimes.com/2017/05/16/us/trump-hotel-projection.html
https://www.thedrum.com/creative-works/project/david-sp-burger-king-burn-ad
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The situation becomes much more complicated when 
we start to think about a future in which the schematic 
layouts of the inside of properties or semi-private 
spaces are available to all (sometimes necessarily). 
For example, when AR glasses automatically scan and/
or download the internal layout and product locations 
of a supermarket as you walk through the door, this 
could enable you to find more products more easily. A 
good thing! A stadium for a gig or sporting event might 
do the same to allow a “mixed reality” experience. 
However, when that same technology downloads the 
layouts of rooms and personnel in a secure office, law 
firm or Ministry of Defence building, the problems 
are obvious. Equally would you allow visitors to your 
home to map your living room or kitchen? Maybe. 
Your bedrooms? Probably not. Even if some of these 
permissions are granted, how long should they persist 
and what can they be used for? Clearly there are 
issues to be resolved.

That is why these issues call for more sophisticated 
commercial and legal strategies, and not because all 
the considerations are defensive ones. AR provides 
opportunities too: to add value to property, to build 
value in brands, to enhance reputations, to create new 
intellectual property rights, to build a new revenue 

streams by allowing AR Outdoor Media on your properties, 
to licence new content, to control it and, in doing so, control 
the intellectual creations or brand behind it.  

Most brands act ethically and responsibly in their messaging 
and placement of media in the real world. It is in their 
interests to do so, having spent large amounts on building 
brand equity and reputations. They buy Out Of Home 
advertising through media agencies from Clear Channel 
or JC Decaux, who broker the permission of the property 
owner. Equally, most media agencies have it built into their 
terms and conditions that they will only buy permission-
based media on behalf of their clients in compliance with 
the law or regulation. 

Advertising in the UK is self-regulated and policed by the 
Advertising Standards Authority (ASA).  According to the 
ASA there are more than 200 UK statutes, orders and 
regulations as well as several directly effective European 
laws that affect marketing communications in the UK and 
Europe. These include the Consumer Protection from Unfair 
Trading Regulations 2008 and the Business Protection from 
Misleading Marketing Regulations 2008 which underpin the 
rules under which the ASA itself operates, namely the Codes 
for non-broadcast advertising (CAP Code) and broadcast 
advertising (BCAP Code). 

To quote (1) “The Code, and the self-regulatory 
framework that exists to administer it, was 
designed and has been developed to work within 
and to complement those legal controls. It 
provides an alternative, and in some instances the 
only, means of resolving disputes about marketing 
communications. It stimulates the adoption of 
high standards of practice in matters, such as 
taste and decency, that are extremely difficult to 
judge in law but fundamentally affect consumer 
confidence in marketing communications.”

AR content will in many circumstances fall 
within scope of the CAP Code. For example, 
the CAP Executives have advised that nicotine-
containing products are prohibited from in-game 
advertisements (including augmented reality and 
virtual reality environments)2,  and in January 
2018 the ASA Council upheld a complaint against 
Diageo3 for an advert with particular appeal to 
children that featured two glasses of a mixed 
alcoholic drink clinking together but which used a 

Snapchat lens to make the user’s face look like Captain 
Morgan. So, while there are some rules to assist in 
ensuring compliance with the law and regulation over 
content at present there is no established mechanism 
to secure permission when placing AR content on 
physical buildings. 

Self-regulation seems to be the first place the 
advertising industry goes to avoid restrictive 
legislation. Fly posting for example was banned under 
the Highways Act 1980 but few participated in it 
way before that. Surely therefore there is a market 
amongst advertisers and agencies for permission-
based AR as a new medium for advertising, creating 
new opportunities for landowners. 

However, as with many advancements in technology, 
it can be seen that the legal and regulatory framework 
has yet to catch up with AR and the legal context is a 
complicated one.

1 https://www.asa.org.uk/type/non_broadcast/code_section/the-self-regulatory-system.html, 

2  https://www.asa.org.uk/advice-online/electronic-cigarettes-media-prohibitions.html

3  https://www.asa.org.uk/rulings/diageo-great-britain-ltd-a17-390017.html

https://www.asa.org.uk/type/non_broadcast/code_section/the-self-regulatory-system.html 
 https://www.asa.org.uk/advice-online/electronic-cigarettes-media-prohibitions.html 
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At Freeths, we have been working with clients to look at the challenges 
this presents and how to turn those challenges into new opportunities. 
Some of those challenges and opportunities will be met by lawyers 
looking to regulate through the use of contractual obligations, consents 
or permissions in leases, and in other contractual arrangements. 
Others will be met by the creation, development and use of intellectual 
property rights; for example in trade marks and in designs, which can be 
used to leverage the sort of contractual terms that may be necessary to 
control authorised AR or enforce against unauthorised content. 

Understanding the landscape now and in the future is crucial. The ability 
to exploit, monetise and police AR depends on an ability to identify AR 
content, to monitor it and to deal with (or indeed deal in it). Yet, the 
world of AR is (by definition) not immediately apparent or easy to keep 
track of.  For example, do you know what AR content there is on your 
street, who posted it, when, and on what platform etc.?

Darabase is a technology company that has developed a platform to 
do that. MonitAR™ tracks the most prominent (e.g. Pokémon Go) and 
problematic (e.g. AR Grafitti apps) platforms and makes it simple to see 
and track what AR content and activity is happening on and around 
your properties. The MonitAR™ platform will also attend automatically 
to request the removal of some unauthorised AR where it offends 
against content providers’ policies. It will also serve as a registry where 
landowners can share in the proceeds of permission-based advertising 
mentioned above. 

To stay ahead, businesses need to start thinking about employing 
such technical measures as these proactively, together with legal and 
commercial ones. That is if they want to head off the challenges AR will 
bring and exploit the new opportunities that it has to offer.
 
That is why Freeths is collaborating with Darabase to deliver projects 
for clients who want to benefit from the opportunities AR can offer; 
to build and maintain value in brands, in retail, in real estate and in 
deriving new revenues. 

If you are reading this paper and you are interested in AR and what it 
could mean for your business, then we would like to speak to you about 
how we might help.  

Simon Barker
Freeths
Head of Intellectual Property & Media
simon.barker@freeths.co.uk

in association with

mailto:simon.barker%40freeths.co.uk?subject=Augmented%20Reality

